FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

Sept enber 5, 1991

EVERETTE E. BALLARD
Cont est ant

CONTEST PROCEEDI NG

Docket No. WEVA 91-1385-R
V. : Decertification | etter
dat ed 4/18/91

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
Respondent
l

Birchfield M ning Conpany
Mne No. 1

Mne ID 46-07273

_ DECI SI ON
Before: Judge Merlin

This case is a notice of contest filed under section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U S.C
§ 815(d), seeking to challenge a proposed revocation of con-
testant's status as a person certified by the Secretary of
Labor to take respirable dust sanples. The Secretary has filed
a notion to dismss and contestant has submtted a brief in
opposi tion.

Contestant's brief is virtually identical to the one filed
in Roberts v. secretary Docket No. KENT 91-896-R  The Solicitor
has submtted a letter dated August 23, 1991, stating that a
determnation in Roberts would be controlling. Upon revi ew of
the instant file I find that the issues presented here are the
sanme as those in Roberts and that therefore, the decision in that
case governs.

On Septenber 4, 1991, | held in Roberts that an individual
such as contestant has rights arising fromhis certification
which are entitled to due process protection. However, | further
held that | had no jurisdiction to entertain the suit or to grant
himrelief. Those conclusions obtain here as well

I't should be noted, however, that b%/ letter dated August 27,
1991, the Solicitor advised that a penalty petition has been
filed agai nst the operator with respect to the matters invol ved
herein and that the operator has answered. (Docket No. WEVA 91-
1719). Contestant may W sh to consider the possibility of

becom ng a party In the penalty suit. (See Footnote 1, page 3 of
the Roberts decision).
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In light of the foregoing, it is ORDERED that this case be
and is hereby DI SM SSED.

e W \ W

Paul Merlin _
Chi ef Admnistrative Law Judge

Encl osure

Distribution:

Martin J. dasser, Esq., Webster J. Arceneaux, |II, Esgh, Lew s,
G ccarello & Friedberg, Suite 700, One Valley Square, arl eston,
W/ 25301 (Certified Mil)

Janes B. Crawford, Esg., Office of the Solicitor, U S. Depart-
ment of Labor, 4015 WIson Boul evard, Arlington, VA (Certified
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